STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
M CHAEL JOHN BADANEK, D.C.,
Petitioner,
Case No. 06-0798RX

VS.

DEPARTMENT OF HEALTH, BQARD
OF CH ROPRACTI C MEDI CI NE

Respondent .
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FI NAL ORDER

This matter cane before Larry J. Sartin, a duly-designated
Admi ni strative Law Judge of the Division of Admnistrative
Hearings, upon the filing of a Joint Pre-Hearing Stipulation in
whi ch the parties agreed there were no disputed issues of fact.

APPEARANCES

For Petitioner: WIson Jerry Foster, Esquire
Law O fices of Wlson Jerry Foster
1342 Ti nberl ane Road, Suite 102-A
Tal | ahassee, Florida 32312-1775

For Respondent: Mchael T. Flury, Esquire
Ofice of the Attorney Cenera
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

The issue in this case is whether Florida Adm nistrative
Code Rul e Subsections 64B2-15.001(2)(e), (i), and (l) constitute

an invalid exercise of delegated |egislative authority in that



t hey exceed Respondent's rul emaki ng authority or enl arge,
nodi fy, or contravene the [ aw the Rul e inplenents.

PRELI M NARY STATEMENT

On March 6, 2006, Petitioner Mchael John Badanek, D.C.
filed a Petition to Determine Invalidity of Existing Rule
(hereinafter referred to as the "Petition") with the D vision of
Adm ni strative Hearings (hereinafter referred to as the "DOAH").
Petitioner challenged the validity of Florida Adm nistrative
Code Rul e Subsections 64B2-15.001(2)(e), (i), and (I)
(hereinafter referred to collectively as the "Chall enged Rule
Subsections”). Petitioner alleged that the Chall enged Rule
Subsections constitute an invalid exercise of del egated
| egi slative authority as defined in Sections 120.52(8)(b) and
(c), Florida Statutes (2005). Al future references to the
Florida Statutes are to the 2005 version.

Petitioner's chall enge was desi gnated DOAH Case No. 06-
0798RX and, by Order of Assignment entered March 8, 2006, the
case was assigned to the undersigned.

By Notice of Hearing entered March 9, 2006, a final hearing
was schedul ed for March 28, 2006. On March 24, 2006, the
parties filed a Joint Pre-Hearing Stipulation (hereinafter
referred to as the "Stipulation”). In the Stipulation the
parties agreed to the adm ssion into evidence of Florida

Adm ni strative Code Rule 64B2-15.001, a copy of which was



attached to the Stipulation. That exhibit, which is marked as
Joint Exhibit A is hereby admtted. The parties also
stipulated to certain facts relating to Petitioner's standing
and relating to Respondent which are accepted. The parties then
agreed that "[i]n light of this stipulation, the Parties agree
that a hearing is not required.”

In Iight of the foregoing, an Order Canceling Final Hearing
and Setting Date for Filing Proposed Final Orders was entered
March 28, 2006. The parties were given until April 17, 2006, to
file proposed final orders. Both parties tinely filed Proposed
Final Orders. Those submttals have been fully considered in
entering this Final Oder

FI NDI NGS OF FACT

1. Petitioner Mchael John Badanek, D.C., is a duly
Iicensed chiropractic physician in the State of Florida.
Dr. Badanek actively practices in Ccala, Florida.

2. Dr. Badanek has engaged in and is engaging in, the
advertising of professional services to the public.

3. Dr. Badanek is subject to the provisions of Chapter
460, Florida Statutes, and the rules pronul gated by Respondent.

4. Dr. Badanek's failure to adhere to the provisions of
Chapter 460, Florida Statutes, and the rul es pronul gated
t hereunder, including the Chall enged Rul e Subsections, may

result in the discipline of his professional |icense.



5. Dr. Badanek has standing to chall enge the Chall enged
Rul e Subsecti ons.

6. The affected state agency is the Board of Chiropractic
Medi ci ne (hereinafter referred to as the "Board"), |ocated at
4052 Bal d Cypress Way, Tall ahassee, Florida.

7. The Board is charged by Chapter 460, Florida Statutes,
with the duty of regulating the chiropractic profession in
Florida. In carrying out that duty, the Board has adopted
Florida Adm nistrative Code Rul e Chapter 64B2.

8. At issue inthis matter is the Challenged Rule
Subsections of Florida Adm nistrative Code Rule 64B2-15.001.
The Chal | enged Rul e Subsections provide the follow ng:

64B2- 15. 001 Deceptive and M sl eadi ng
Advertising Prohibited; Policy; Definition.

(2) No chiropractor shall dissem nate or
cause the disseni nation of any adverti senent
or advertising which is in any way
fraudul ent, false, deceptive or m sl eading.
Any advertisenent or advertising shall be
deened by the Board to be fraudul ent, fal se,
deceptive, or msleading, if it:

(e) Coveys the inpression that the
chiropractor or chiropractors, dissen nating
the advertising or referred to therein,
posses qualifications, skills, or other
attributes which are superior to other
chiropractors, other than a sinple |isting
of earned professional post-doctoral or
ot her professional achi evenents. However, a



chiropractor is not prohibited from
advertising that he has attained D plomate
status in a chiropractic specialty area
recogni zed by the Board of Chiropractic.

1. Chiropractic Specialties recognized by
the Board are those recogni zed by the
various Councils of the Anerican
Chiropractic Association or the
| nternational Chiropractic Association.
Each specialty requires a m ni mum of 300
hours of post-graduate credit hours and
passage of a witten and oral exam nation
approved by the American Chiropractic
Associ ation or International Chiropractic
Association. Titles used for the respective
specialty status are governed by the
definitions articulated by the respective
counci | s.

2. A D plomate of the National Board of
Chiropractic Exam ners is not recogni zed by
the Board as a chiropractic specialty status
for the purpose of this rule.

3. A chiropractor who advertises that he
or she has attained recognition as a
specialist in any chiropractic or adjunctive
procedure by virtue of a certification
received froman entity not recogni zed under
this rule may use a reference to such
specialty recognition only if the board,
agency, or other body which issued the
additional certification is identified, and
only if the letterhead or advertising al so
contains in the sane print size or volune
the statenent that "The specialty
recognition identified herein has been
received froma private organization not
affiliated with or recognized by the Florida
Board of Chiropractic Medicine."

4. A chiropractor may use on |etterhead
or in advertising a reference to any
honorary title or degree only if the
| etterhead or advertising also contains in



the sane print size or volune the statenent
"Honorary" or (Hon.) next to the title.

(i) Contains any representation regarding
a preferred area of practice or an area of
practice in which the practitioner in fact
speci ali zes, which represents or inplies
t hat such specialized or preferred area of
practice requires, or that the practitioner
has received any |icense or recognition by
the State of Florida or its authorized
agents, which is superior to the license and
recognition granted to any chiropractor who
successfully neets the |licensing
requi rements of Chapter 460, F.S. However,
a chiropractor is not prohibited from
advertising that he has attained D plomate
status in a specialty area recogni zed by the
Board, or

(1) Contains a reference to any other
degree or uses the initials "MD." or "D.QO."
or any other initials unless the
chiropractic physician has actually received
such a degree and is a |icensed hol der of
such degree in the State of Florida. If the
chiropractic physician licensee is not
licensed to practice in any other health
care profession in Florida, the chiropractic
physi ci an nust disclose this fact, and the
| etterhead, business card, or other
adverti senent shall also include next to the
reference or initials a statenent such as
"Not |icensed as a nedical doctor in the
State of Florida" or "Licensed to practice
chiropractic nedicine only" in the sane
print size or volune.



9.

The authority cited by the Board as its "grant of

rul emaki ng authority" for the Chall enged Rul e Subsections is

Section 460.405, Florida Statutes, which provides:

10.

Authority to make rul es.--The Board of
Chiropractic Medicine has authority to adopt
rules pursuant to ss 120.536(1) and 120.54
to inplement the provisions of this chapter
conferring duties upon it.

The Board has cited Sections 456. 062 and

460.413(1)(d), Florida Statutes, as the "l aw inpl enent ed”

Chal | enged Rul e Subsecti ons.

11.

Section 456.062, Florida Statutes, provides:

Advertisenent by a health care
practitioner of free or discounted services;
required statenent.--In any adverti senent
for a free, discounted fee, or reduced fee
service, examnation, or treatnent by a
heal th care practitioner |icensed under
chapt er 458, chapter 459, chapter 460,
chapter 461, chapter 462, chapter 463,
chapter 464, chapter 465, chapter 466,
chapter 467, chapter 478, chapter 483,
chapter 484, chapter 486, chapter 490, or
chapter 491, the follow ng statenment shal
appear in capital letters clearly
di stingui shable fromthe rest of the text:
THE PATI ENT AND ANY OTHER PERSON RESPONSI BLE
FOR PAYMENT HAS A RI GHT TO REFUSE TO PAY
CANCEL PAYMENT, OR BE RElI MBURSED FOR PAYMENT
FOR ANY OTHER SERVI CE, EXAM NATI ON, OR
TREATMENT THAT | S PERFORVED AS A RESULT OF
AND W THI N 72 HOURS OF RESPONDI NG TO THE
ADVERTI SEMENT FOR THE FREE, DI SCOUNTED FEE
OR REDUCED FEE SERVI CE, EXAM NATI ON, OR
TREATMENT. However, the required statenent
shall not be necessary as an acconpani nent
to an advertisement of a licensed health
care practitioner defined by this section if
t he advertisenent appears in a classified

by the



directory the primary purpose of which is to
provi de products and services at free,
reduced, or discounted prices to consuners
and in which the statenent promnently
appears in at |east one pl ace.

12. Section 460.413(1)(d), Florida Statutes, provides the
follow ng ground for disciplinary action: "False, deceptive, or
m sl eadi ng advertising.” Wiile neither this provision nor any
ot her specific provision of Chapter 460, Florida Statutes,

i nposes a specific duty upon the Board to define what
constitutes "fal se, deceptive, or m sleading advertising," the
Board is necessarily charged with the duty to apply such a
definition in order to carry out its responsibility to
discipline licensed chiropractors for enploying "fal se,

deceptive, or m sl eading advertising."

CONCLUSI ONS OF LAW

13. Dr. Badanek has instituted this proceedi ng pursuant to
Section 120.56, Florida Statutes, which allows substantially
affected persons to challenge the facial validity of rules. See

Fairfield Conmunities v. Florida Land and Water Adj udi catory

Conmi ssion, 522 So. 2d 1012, 1014 (Fla. 1st DCA 1988)("At the

outset, we note that we are being asked [in this appeal of a
final order of a Division hearing officer in a rule chall enge
proceeding] to determne the facial validity of these two rules

[ bei ng chal | enged], not to determine their validity as applied



to specific facts, or whether the agency has placed an erroneous
construction on them").

14. The DOAH therefore, has jurisdiction over the parties
to and the subject nmatter of this matter pursuant to Sections
120.56(1) and (3), Florida Statutes.

15. Section 120.56(1), Florida Statutes, provides, in
pertinent part, the follow ng:

(1) CENERAL PROCEDURES FOR CHALLENG NG
THE VALIDI TY OF A RULE OR A PROPCSED RULE. - -

(a) Any person substantially affected by
a rule or a proposed rule nay seek an
adm ni strative determ nation of the
invalidity of the rule on the ground that

the rule is an invalid exercise of del egated
| egi slative authority.

16. Pursuant to Section 120.56(1)(a), Florida Statutes, a
person nmust be "substantially affected by a rule” in order to
challenge its validity. See also 8120.56(3)(a), Fla. Stat. The
evidence in this case supports the stipulation of the parties
that Dr. Badanek is substantially affected by the Chall enged
Rul e Subsections and, therefore, has standing.

17. Section 120.56(1)(a), Florida Statues, also specifies
that the bases for challenging an existing rule is limted to an
assertion that the rule is an "invalid exercise of del egated

| egislative authority.” The terns "invalid exercise of



del egat ed

120.52(8),

| egi slative authority"” are defined in Section
Fl orida Statutes, as:

(8) "lInvalid exercise of del egated
| egi slative authority" nmeans action which
goes beyond the powers, functions, and
duties delegated by the Legislature. A
proposed or existing rule is an invalid
exerci se of delegated |egislative authority
if any one of the follow ng applies:

(a) The agency has nmaterially failed to
foll ow the applicable rul emaki ng procedures
or requirenents set forth in this chapter

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required
by s. 120.54(3)(a)1l.;

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency;

(e) The rule is arbitrary or capricious.
Arule is arbitrary if it is not supported
by logic or the necessary facts; arule is
capricious if it is adopted w thout thought
or reason or is irrational; or

(f) The rule inposes regulatory costs on
the regul ated person, county, or city which
coul d be reduced by the adoption of |ess
costly alternatives that substantially
acconplish the statutory objectives.

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific law to be
inplenented is also required. An agency may
adopt only rules that inplenent or interpret
t he specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is wiwthin the agency's

10



18.

cl ass of powers and duties, nor shall an
agency have the authority to inpl enent
statutory provisions setting forth genera

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general |y describing the powers and
functions of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the sane statute.

Dr. Badanek has alleged that the Challenged Rule

Subsections constitute an invalid exercise of delegated

| egislative authority as defined in Sections 120.52(8)(b) and

(c), Florida Statutes.

19.

Section 120.56(1)(b), Florida Statutes, requires that

the challenge to an existing rule be instituted by petition.

That petition must be filed in conpliance with the foll ow ng:

20.

grant of

(b) The petition seeking an
adm ni strative determ nation nust state with
particularity the provisions alleged to be
invalid with sufficient explanation of the
facts or grounds for the alleged invalidity
and facts sufficient to show that the person
challenging a rule is substantially affected
by it, or that the person challenging a
proposed rul e woul d be substantially
affected by it.

As to his allegation that the Board has "exceeded its

rul emaki ng authority" in adopting the Challenged Rule

Subsections, Dr. Badaneck has alleged the following in his

Petition:

13. The board rules at issue exceed the
grant of rule making authority contained in
Section 460.405, Florida Statutes, which

11



gives the Board |imted authority, .o

to adopt rules pursuant to ss. 120.536(1)

and 120.54 to inplenment the provisions of

this chapter conferring duties upon it."

(Enphasis in original.)

21. As to his allegation that the Board' s rule "enl arges,
nmodi fies, or contravenes the specific provisions of |aw
i npl emented”, Dr. Badaneck has alleged the following in his
Petition with regard to the authority of Section 456. 062,
Fl orida Statutes:
Not abl e, there are no words in the

subsecti on which "confer duties"” upon the

Board of Chiropractic Medicine.
Thus, Dr. Badaneck concl udes that Section 456.062, Florida
Statutes, is not being inplenented consistent with the Board's
rul emaki ng authority because it does not inplenent "the
provi sions of this chapter conferring duties upon [the Board]."

22. As to the Board' s inplenentation of the authority of

Section 460.413(1)(d), Florida Statutes, Dr. Badaneck has
suggested in his Petition that the rule "enlarges, nodifies, or
contravenes" that authority for the follow ng reason:

14. The board rules at issue al so enl arge,

nodi fy and contravene Section 460. 405,

Florida Statutes, which |imts the authority

of the Board to inplenent only those

provi si ons of Chapter 460, "conferring

duties upon it."

As further explained in his Proposed Final Oder, Dr. Badaneck

suggests that there is no specific "duty" conferred upon the

12



Board by Section 460.413(1)(d), Florida Statutes, to adopt the
definitions or guidelines concerning what actually constitutes
"fal se, deceptive, or msleading advertising” found in the
Chal | enged Rul e Subsecti ons.

23. In summary, Dr. Badaneck, as is clear fromhis
Petition and his Proposed Final Order, is asserting that the
only rul emaking authority granted to the Board by Section
460. 405, Florida Statutes, is the authority to adopt rules which
i npl enent a specific statutory "duty" inposed upon the Board.
He goes on to assert that, because the specific statutory
provi sions being i npl emrented by the Board' s adoption of the
Chal | enged Rul e Subsections do not specifically inpose any duty
on the Board to provide any definition of what the Board
believes is fal se, deceptive, or msleading advertising, the
Board has exceeded its authority.

24. \Wile, based upon a very restricted, literal reading
of the pertinent statutory provisions at issue in this matter,
may | end sone support to Dr. Badanek's assertions, his reading
of the pertinent provisions is rejected as unreasonabl e.
Section 460.405, Florida Statutes, grants the Board broad
di scretion to adopt rules. Essentially, the Board is authorized
to adopt any rule necessary for it to carry out the duties

i nposed upon it by Chapter 460, Florida Statutes.

13



25. Although not necessarily specifically expressed as a
"duty,"” one of the nost significant responsibilities, and thus

"duties,” of the Board provided in Chapter 460, Florida
Statutes, is the to supervise and, where necessary, discipline
persons licensed as chiropractors in the State of Florida. That
duty includes broad responsibility for the investigation of
conpl aints, the prosecution of adm nistrative conplai nts agai nst
i censees, the final determ nation of whether a |icensee has
commtted violations alleged in the adm nistrative conpl aint,
and, if so, the appropriate penalty. See Chs. 456 and 460, Fla.
St at.

26. \Wiere the Board, in carrying out its duty to
di scipline chiropractors, devel ops a policy which constitutes an
"agency statenment of general applicability that inplenents,
interprets, or prescribes |law or policy or describes the

procedure or practice requirenents of an agency . it faces

a chall enge pursuant to Section 120.56(4)(a), Florida Statutes,
if it fails to adopt that policy as a rule. Section
120.56(4)(a), Florida Statutes, provides the follow ng:

Any person substantially affected by an
agency statenment nmay seek an admi nistrative
determi nation that the statenent viol ates s.
120.54(1)(a). The petition shall include
the text of the statenent or a description
of the statenent and shall state with
particularity facts sufficient to show that
the statenment constitutes a rule under s.
120. 52 and that the agency has not adopted

14



the statement by the rul enmaki ng procedure
provided by s. 120.54.

In adopting this provision, the legislature clearly intended
t hat agenci es, including boards, adopt their policies, once
devel oped, as rules in order to put those subject to agency
action on notice of an agency's policy.

27. The Board has obvi ously devel oped a policy that
constitutes an agency statenent of general applicability in
carrying out its duty to discipline Chiropractors who engage in
"fal se, deceptive or msleading advertising.” That policy
“inplements [and] interprets” Sections 456.062 and
460.413(1)(d), Florida Statutes. Its failure to adopt that
policy as a rule would subject it to challenge pursuant to
Section 120.56(4)(a), Florida Statutes.

28. It is concluded, therefore, that the Board not only
has the authority to provide the gui dance when it adopted the
Chal | enged Rul e Subsections, but would be subject to chall enge
pursuant to Section 120.56(4), Florida Statutes, had it failed
to do so.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is
ORDERED that the Petition to Determne Invalidity of

Exi sting Rule is DI SM SSED

15



DONE AND CRDERED this 16t h day of My,

Tal | ahassee, Leon County, Flori da.

2006, in

LARRY J.

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee,
(850) 488-9675

Florida 32399-3060

SUNCOM 278- 9675

Fax Filing (850) 921-6847
www. doah. state. fl . us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 16th day of My, 2006.

COPI ES FURNI SHED.

Wl son Jerry Foster, Esquire
Law O fices of WIlson Jerry Foster
1342 Ti nberl ane Road, Suite 102-A
Tal | ahassee, Florida 32312-1775

M chael T. Flury, Esquire

Ofice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

R S. Power, Agency Cerk
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Timothy M Cerio, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701
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Dr. M Rony Francois, Secretary
Departnent of Health

4052 Bal d Cypress Way, Bin A0O0
Tal | ahassee, Florida 32399-1701

Joe Baker, Jr., Executive Director
Board of Chiropractic Medicine
Department of Health

4052 Bal d Cypress \Way

Tal | ahassee, Florida 32399-1701

Scott Boyd

Executive Director and General Counse
Joint Adm nistrative Procedures Committee
Hol | and Bui |l di ng, Room 120

Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedi ngs are governed by the Florida Rul es
of Appell ate Procedure. Such proceedings are conmenced by
filing the original notice of appeal wth the Aerk of the
Division of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal must be filed within 30 days of rendition of the order to
be revi ewed.
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